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June 22, 1995

Supreme Court

No. 94-121-Appeal.

(PC 93-5995)

Town of Lincoln : ... l $TAn l.AmI
~'LA nONS tOA8

~ ~ n ; , IV
E DI~ \U » ,

JUL 1.31995
.. ~&
11 1~!11".I.M

. i

v.
Lincoln Lodge No. 2.2. et a1.

OPINION

before certifiedThis sevenMURRAY t J. matter comes us on

(1985 Reenactment)1956ae.A G.L.questions from the Superior Court.

ofThe seven questions ari~e out72.Civ. P.§ 9-24-27; Super. R.

for readmittanceLincoln Chief of Police Willi~ P. Strain's request

The facts"necessary to reply tointo a local police bargaining unit.

the certified questions are aet forth below from a statement of facts

~ § 9-2.4-2.5.adopted by the Superior Court.

In early March 1991 a collective-bargaining contract was executed

Lincolnofthe townand1991, 1992, 1993 betweenfisc.1 yearsfor

(Lincoln or the town), a duly organized lminicipal corporation existing

and chartered under the laws of Rhode Island, and Lincoln Lod,e No. 22,

the exclusive ;bargainiug22),Police (lodge No.Fraternal Order of

of theconsisting of the employeesbargaining unitfor theagent

an addendumincludedTheLincoln police department. contract a180

stating that ~'unt.il expiration of this c9~tractt the person :holding the

office. o~ the Chief of Police wi.tl not be a member of the Bargaining

Unit of ;FOP Lodge i~2.2.
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In late February 1993, William P. Strain (Strain), chief of police

of Lincoln all timesat therelevant to instant requestedcase,

"readmittance" to lodge No. 22. However. during the course of

collective-bargaining necotiatioDa with lodge No. 22 for a successor

labor contract, Lirlcoln proposed the exclusion of the po8ition.of chief

of police from the existing contract and from the contractual

definition of "employee" on ground. similar to thole articulate'd in

Rhode Island Ethics Conrni'8io~ Adviaory Opinion No. .9 (advisory No

9). Issued on May 10. 1990. advisory No.9 reasons that because of the

conflicts and problema inherent in a chief's inclusion in a bargaining

unit for police that he she supervises,officers chief'sor AnX

inclusion of

Ethics.

Strain, however, rejected Lincoln's proposal to exclude him from

lodge No. 22, pointing that (1986out G.L. 1956 Reenactment)

§§ 2.8-9.2.-3 and 2.8-9.2.-5 (the Policemen's Arbitx-ation Act) .specifically

grant any chief of police the right to be included in a local police

~argaining unit if he or she 80 chooses. As such, Strain argued,

be continues' to arlue, "employee" a8 defined in thethat he is an

,
1 We note that Lincoln specifically requested an adviaory opinion

concerning Strain's membership in lodge No. 22 in July 1990. two months
after advisory No.9 wa. issued. The commi.8ion. however. declined the
opportunity to clarify the situation. reaffirming its policy that "any
advisory opinion requests which involve conduct of any p.rticular
individual require the as8entand approval of that individual before
the advisory opinion request is processed." Chief Strain has yet to
request an advisory opinion.
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preamble of the existing contract between Lincoln and lodge No. 22

1993.On October 19. Lincoln instituted a declaratory-judgment

leeking clarificationacti~n in .the Providence County Superior Court.

of allesed conflict. amons §§ 28-9.2-3 and 28-9.2-5. advilory No. 9.

and HolDe Rulethe Article, Article 13 of the Rhode Island

Con.titutiou. The action n~d lodge No. 22, Strain, the Rhode Island

order preliminarily rellM)ving Strain from the collective-temporary

bargaining unit directing partie.and the seek certification ofto

In an order dated January 11, 1994,neces8ary qu..tion. to tbi. court.

the trial. ju8tice certified 8even que8tions for our review and adopted

Ipecific factual Before addre.. thepredicates. turn to.we .even

question. in the order in which they certified, review ofwere a

por,tioU8" of therelevant Arbittation Act and subsequentPolicemen's

constitutional development. i. necessary.

"[t]heThe Policemen', Arbitration Act provide. in part that

organization .elected by the majority of the policemen in any city or

town 8hall be recolUized by 8uch city or town a8 the 801e mld exclusive

2 The RISLaB was joined as a defendant because Lincoln chalienge~ the

parameters of it I statutory authority. The Attorney General was named
as a def~ndant becaU8e G.L. 1956 (1985 Reenactment) S 9-30-11 requires
the Attorney General to be 8erved whenever the con8titutionality of
state legialation is raised. Additionally, on appeal the Rhode Island
State Lodge Fraternal Order of Police and the Rhode Island -League of
Cities and Towns have submitted briefs in the capacIty of amici curiae.
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bargaining agent for -all of the policemen of the city or town police

department * * *." Section 28-9.2-5. The act defines "policemen" as

"full-time police from the rank of patrolman UD to andincludinc th8

rank oft!hief * * *." (Emphasis added.) Section 28-9.2-3(1). tn

Galluc~i~. Drindamou[. 411 A.2.d 611. 618 (R.I. 1984). we had. occasion

to construe these two provisions, stating: "There is no question that

these sections considered together plain and unambiguou8.are The

c,rtified representative is the _ole and .xclusive-barsainins asent for

all oftha ooli~Rm.nofA ~it.! ~rt.~wn in~lu~ingot.hR (!hi@f~f gnli(!a."

(Emphasis added.)

Following the enactment of the Policemen's Arbitration Act and the

issuance of Gallu~~i. the people of Rhode Island approved an ethics

amendment to the Rhode Island Con8titution in November 1986,

authori~ing the formation of nonpartisanan independent ethics

conaission to, oversee ethics in state government.
s.u. IQre Advisorx

Ooinionto the Gov@rnor, 612 A.2d 1, 3 (R.I. 1992). The amendmen twas

subsequently incorporated into the Rhode Island Constitution as article

3. sections!' 7 and 8.
,

Sec t ion,' 7 provides:

"The people-of'the State of Rhode Island believe that
g~blieoffieiA1A And @mglo!R&.m~n _adhere to the
highe8t standards. of ethical conduct, respect the
public trust and the rights of all, persons, be ope!.),
~ccounta~le:'and responsive, avoid thR AggRA~.Dr.L-af
'imgrggri@trand not' use their, position for- private
gaiJ1: or -.dvantage. Such' persons shall hold their
positions during good behavior." (Emphasis added.)

Section 8 states:

"The general assembly shall establish an independent
nonpartisan ethic8 conlDi8sion which shall adopt a code
of ethics including. but not limited to. provisions on
conflicts of interest. confidential information. use

4
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of position, cont~acts with government agencies and
financial disclosure. All elected and appointed
offi~ia18 and emp~oyees. of state and local government,
of boards, connissi9ns and agencies shall be subject
to the code of ethics. ,The 'ethics co~ission shall
have the authority to investigate violations of the
code of ethics and to impoae penalties, as provided by
law; and the commission shall have the power to remove
from office officials who are not subject to
impeachment."

Article 15, section 4, of the Rhode Island Constitution required the

General Assembly to adopt implementing legislation for article 3,
.actio.U87"7 and 8." In a~corda~ce with this constitution.l mandate, in

1987 the General Assembly created the fifteen-member Rhode Island

Ethics ConlDission (coRlnission). Shortly thereafter, the General

Ass$mbly establish$d the Rhode Island Code of Ethics in Government to

set minimum sta~dards of acceptable behavior for public 'officials and

employees.
'. .

G.L. 1956 (1990 aeenactment) chapter 14 of title 36. With

this background in mind, we now turn to address the first certified

question.

I
ARE G.L. 1956 (1986 REENACTMENT) §§ 28-9.2-3 AND
28-9.2-5 AND RELATED STATUTES UNCONSTITUTIONAL,
ILLEGAL, VOID, AND/OR UNENFORCEABLE TO THE EXTENT THAT
THEY MAY BE CONSTRUED TO REQUIRE MEMBERSHIP or THE
CHtEF or POLICE IN THE BARGAINING UNIT or LINCOLN
LODGE NO. 22, FRATERNAL ORDER or POLICE, IN VIOLATION
OF, ARTICLE' .3, ~ECTIQNS ,T -AND:8'c'-Ol, mE RHODE ISLANDCONSTITUTION?' .

Lincoln contend. that §§ 2.8-9.2.-3 and 2.8-9.2-5 violate article 3

. 3section. '7 and 8 of the Rhode Island Constitution. Specifically

3 Even though Lincoln cites both sections 7 And 8 of article 3, of

the.. Rhode. Island Constitution .the town's argument centers 801ely on
section 7. As such, we limit our inquiry and holding to section 7.
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directly conflicts with article 3,

7.'s direc,tive officials arid

impropriety * As such, Lincoln

§§ 2.8-9.2-3 and 2.8-9.2.-5 superseded by article 3,

power.~'i .. i ~": ! , !

of .Rbgd8r..1and.,5~7 A.2d 358, 361 Rhode, "'",;' ,'r1" :, c' '"' " I...' ,..., .

I,~ta~~~i~?~~~i~u,t~o~ 1~~tablishes express limitations upon the plenarr

In reAdvisorv °Rinign totbe.

of all power been specifically

divested or prohibited in express terms

f,



whether such a labor.classification results in a "severe connict of

interest" between, the:'chief: of. police and'members of the union that is

authorized barl~in on' histo or her betialf ultimately turns on an

evaluation of a particularized factual situation. Gallucci, 477 A.2d

at 619. Despite the subsequent ratification of article 3. section 7.

we are of the opinion that Gallucci's case-by-case type of analysis

should be utilized in determining whether a particular statute violates

article 3. section 7'8 mandate that public official. "avoid the

of impropriety. 'I believeappearance We such individualizedan

evaluation i. imperative in liaht of the virtually standardles8 reach

of section 7'8 sweeping directive. Therefore, whether the General

Assembly's inclusion of chiefs of police as members of local police

bargainins unit. violates article 3, section 7, must be evaluated in
.

light of a particular chief's powers, responsibilities, po 1 icy-making

authority., and the ofextent chief's actualthat ininvolvement

negotiations.

Applying these factors to we believe Strain'sthe instant case,

inclusion in lodle No. 22 while simultaneously occupying the position
,.

of chief of police of Lincoln would not violate section 7. We note

'1that.,i'.ec'.' 6~(1) of article ,VI of the 'Lincoln ,'.Town Charter live. the. -,

administrator the- power to appoint and remove all officers and

employee.. of the town including the chief of police. Additionally., t.he

chief can only make rules and regulations concemina the conduct of all

and with the specificofficers subordinates approval of the town

administrator and the tow council. .so-Lincoln ,Town Charter,a~t. IX,

sec. 9-2(2). A policemen's removal or firiul for disciplinary reasons

i. in large part governed by the Law Enforcement Officer.- 7 - . B~ll of
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Rights. SA.- G.t. 1956 (1993 Reenactment) chapter 28.6 of title 42.

All officers below the rank of chief are appointed, promoted or removed

by .au Lincoln IX.the town adminiatrator. Town Charter, art. sec.

9-1(2). Likewise, salary increases are exclusively in the hand. of the

tow 'council and tow administrator. s.A Lincoln Town Charter, art.

VI .'l '..0. 6-6 (,. ) ~ Finally, there i.'notbinl in tbe record indicatins

that' Strain was' in 'any' way! involved in negotiations between Lincoln and

'lodge No.' 22.~

Consequently,' "e are of the opinion that 55 28-9.2-3 and 28-9.2-5

'ueither~"'facially conflict; with article 3. 8ection 7 nor do.. their

'.pecific rapplication in" the in.tant case violate .ection 7

" ~. . '1 '--0 Ii., II !

SHOULD THE POSITION OF CHIEF OF POLICE OF THE LINCOLN
I POLICE .DEPARTMENT,'B! EXCLUDED' nOM THE BARGAINING UNIT

REPUSINTID BY LINCOLN LODGE NO. 22 ON .THE BASIS OF, .;'PUBLIC POLICY?'" ," ,.. 0

(.t:~#1

,,('r~t~jJ

thatJ."by requiring Strain's inclusion in thetincoln'nexti'a"8rts

a&me bargaining unit aa hi. officera, SS 28-9.2-3 and 28-9.2-5 endanger

thet'prof...ional reputation of the chief. ,put .Lincoln on un8ure footing

it. police force, and undermine the central

force of 8-tntatntns 8afetythe health, and.the previou.lywelfare of Although havetown's residents. we
. .

questioned the wi.dom of .uch a claa8ification in Gallu~~i, '8ugra, w.

nonetheless cannot say that the General Aasembly's incl~lon of chiefs

oflocal bargaining units violate. any provi8iol1 theof police in

Sa In re ROU88 of Representatives,Federal or State Constitution..

177 (1..1. 1990) (fundamental principle in deciding the575 A.2d 176,

constitutionality of legi81ation i8 II I que. t ion i. purely one 0 fthat

- 8 -
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legislative Rower and not at all one of sound golicX"').
". '" c.

We believe that whether a particular application of §§ 28-9.2~3 and
. "' .

28-9.2.-5 violates a constitutional Imperative or a, provision of

Ethics Code must be evaluated with the same factors used in analyzing.

violations of article 3. section 7's directive that public officials

and employees "avoid the appearance of impropriety." These factors

include. but not limitedare to. particular chief'sa powers,

responsibiliti.., policy-making authority. and the otextent that

chief'e actual involvement in nesotiation...

As we previously noted in this decision, in his capacity as

of police of Lincoln. Strain has no power to appoint. remove or promote

officers. w Lincoln Town Charter. IX. 9-1(2).art. sec.

Additionally, Strain can only make rule. and reg:ulations concerning the, . .' , .

.
conduct of o!ficers and subordinates with the specific approval of the

town ,administrator and the town council.
Ii, .. ,. . ~- Lincoln Town Charter,

9-2(2).art. IX, Finally, Ithere i8sec. nothing in the record to

indicate that Strain was an active participant in the negotiations on

Therefore, we are of the opinion that Strain, a8 chief ofeither side.
,.

poli~8 of. the Li.ncoln polic~ department, should not be excluded

.~.~8j., ~~~~.~~~..n.l4;.~i.~,.rep~,s,nt.d by lqdge .NO. 22 ou the baais of public.:L f 'I\I"'J;~_',."'" ".'rl. .
policy. .

III .
SHOULD S § 28-9.2-3 AND 28-9.2-5 BE DECLARED
UNCONSTITUTIONAL, ILLEGAL, VOID AND/OR UNENFORCEABLE
TO 't'BE EXTENT THAT 'IREY PURPORT TO REQUIRE THE
INCLUSION OF THE CHIEF OF POLICE OF THE TOWN' OF
LINCOLN IN THE rop BARGAINING UNIT IN CONTRADICTION TO
ETHICS LAWS AND PRONOUNCEMENTS?'.

Lincoln ,next avera that §§ 28-9.2-3 and 28-9.2-5 violate various" . ' .

provisions of the Rhode Island Code of Ethics. chapter 14 of title 36
- ? -
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and Ethics Coamission Advisory Opinion No.9. Lincoln initially argues

that':8S a member of a collectlve-bar,ainin, unit whose purpose is to

obtain optimal and fringe benefits for itspay members, Strain

"business associate"necessarily becomes a of his fellow memberi of

Lodge No. 2.2.. au § 36-14-2(8), as amended by P.L. 1992, ch., 396,

("'Bu8iness associate' means a person joined together
i 1" ; iif . , ,,; I ..;-- .

person to achieve a CODlllOU financial objective").

with another

Section 36-14-7(a),

as amended by P.L. 1992, ch." 131, § 1, provides that "[a] person * * *

has which i8 inan interest substantial conflict with the proper

dischar.e of his or her duties or employment in the public interest and
: ' :""" '04 ' , .; !,," .. ; ,.' ,

of his or her responsibilities as prescribed in the laws of this state,
i r 1 J ': ,"j , ". ,

if he -or she has reason to believe or expect that * * * his or her
. ! :! ,';"; ..' 0' '. :. ~'! . ., '; .'

* * * [bluainess. associate ~ ~ * will derive a direct monetary gain or
.. ; ! .

..' ; .; . ," , . r '; . , . I '. ,

suffer a direct monetary 108s. as the case may be. by reason of his. or
.!~J:J.."j:) ~!".., if'". ", ,;j' """--,,
her officia~ activity." (Emphasis added.) Since Strain a8 chief of

'!!('!":.'i,:I:~!:;.,..") """i ,,'1'1" .
.police recoamendspromotion ordiscipline8 subordinate. in the same

'!.""\()r~.I(:1i'.;. ,I'~'i" "",',i'..,,:
collective-barlaininguuit. Lincoln argues. Strain's official activity

1o"" I ' tf ') "" 'c, " 'fl ' II ; !!!' ",' ". ",' ..!. r. 11 ,~, "; " I" ,. ".. ,

will re.ult in a direct monetary gain or loa. to his fellow "bu.ine.8
:!~".~J 11-~!#i.ll :J~t~ :..;1 '\';1 I} t!'(~!J? ; rr1"T.~~"I.. ",' t"'fJ

associates." Therefore. Lincoln contends. Strai~ will be in

'.. .. .

".u~.tantial coaflictwith.the proper discharge of hi. * * * duties" as

is specifically prohibited by § 36-14-5(a). as amended by'P.t. 1992.

ch. 436...';5 1
,r! .. i,.. ,

We -;" are of the opinion Lincoln'sthat 'interpretation of

S§ 36-14-5(a) and 36-14-7(a) is Section 36-14-7(a) i8erroneous.

specific in prohibitina "business associate"a defined bya.
§ 36-14-2.(8) from deriving a "diret!t monetary gain" or "loss" by reason

-1.0 .;.
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of f~llow ,associate's activitiesa inconducted ~hat associate's

off,icial capacity. (~lIJpha~~8 added.) In his official capacity as

chief of poJice, ~t~ain has no pow~r to 'grant sala~ increases to his

6-6(4).officers. SIA Lincoln Town Charter, art. Li_kewise tVI, sec.

all officers appointed,are promoted, removed byor the town

administrator. .so Lincoln Town Charter, art. IX. sec. 9-1(2)

Therefore, assuming Strain andeven lodge No. 2.2. would become

"b~ine;..' a.~ocia~.~'~ p'~ c§.~6-14-2(8)t'.. . clai.t ofStrain 'is powers as

police. .au Lincoln Home Rule Charter article IX, are not of such a

substantial nature as to result in the type of "direct monetary gain"

or "loss" prohibited by § 36-14-7(a). As such, Strain's inclusion into

lodge ~o. 2.2. would not violate § 36:-14-5(a).

.'. The .~.own,.~~,the~ co~lain8 that as.a departmecnt head of Lincoln,.
~train ,is ,priY'>' ~o confidential information. Sinc;e the town contends

~hat ,~he members of: t~e : bargaining unit are "business associates!' per

§ 36-14-2(8), ,they ~rgue that if included in lodge No. 22, Strain could

,.be placed in a position violative of § 36-14-5(d)

We note that by terms § 36-14-5(d) i.its own fact-specifica
,.

statute. The mere act of a chief of police belonging to a local police, ,

barg~iQ;ing,uni~. wo1t11d not tlDplicate § 36-14-5(d). Inltead, there must

be indicatingspecif.ic articulable facta chief has actuallythat a

4 General Lawa '1956 (1990 Reenactment)

P.L. 1992, ch. 436, § 1 provides:
§ 36-14-5(d). as amended by

"No person, subject to this code of ethics shall
use in any way his or. her public office or confi-. ,
dential information received through" 'his' or her
holding any public office to obtain financial gain,
other than that pt-ovtded by law. for him ot-;' her..lf *
* * or buaine.. a..ociate * * *."

1.1
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public office hashis her divulsed confidentialmisus,Cd oror

throughgarnered his het official position forinformation or a
. .

tranlgrelsion of 1 "36":14-5 (d) to occur. 'In the instant case, we are

Therefore. Strain would Qot be in violation ofaware 'of no such facts.

s 36-14':'S(d) if he simply joined lodse No. 22..

The town .till further contends that Strain'. required inclusion in
'", ,I 'I, , ' ,

lod.e No~ 22 impermi..ibly contradicts advisory No.9 i.sued on Kay 10,

191990.
". ,

.s.a.. In r. 'Adviaoa OQinion to fthe' Governor t 612 A.2d at

(Legi.lature cannot enact ethic. law. in conflict with those enacted by

i.",..,
theco.-i..ion). Advisory No.9 clearly state. that "the Rhode Island

of Ethics permit a Chief of city town policeCode will not a or

trOll silDultaneoualy of collectiveserving a memberdepartment .. a
. .,. , "

barsainins unit 'purluant to a contract between" ~aid municipality and
ijl., , ," ,," , .

on." In reaching this conclusion, thethe applicable police uni
,",iV')'. , ' .. .

'comi8.!on relied'heavily on 36-14-5 (a) , (d), and (f). Additionally,

is"of general applicability,adviaory 'No. 9. by ita own terms, not
,. .

limited to a .pecific~fact situation.
I ~ I . '. '" ,! . j-) ," . t I ~ "1

.Bowever, we are' of the opiniol1
; I. r", -, I £ ,," .,..' ..."", ;' .. I .

.isconstrued 5 36~14-5(.), (d), and

the ethic. coaai..ionL that

(f)51' in reachina it. sweeping

s
. ..' '" t ,I 'I j , ' ,
Section 36-14-5(f), .a .-nded by P.L. 1992,.cb'.'436, 11 provide.:

"No buaine.. ...ociate of any per.on .ubject to
this code ot iethics s~~lJ' rep;,..8nt him or, herself or
any other person * * * before the state or municipal

agency of which the person is a member or by which the
personi. employed unle.. * ~ ~ (ii) the person
subject, to tQis code of ethics .ha~l recu.e him or
herself from tyotinl on or otherwise participatinl in
the agency's consideration and disposition of the
matter at is.ue."

11-



conclusion Although we are

the inclusion of

local police bargaining unit, .&.U Gallucci, we nonetheless

believe that this matter can be adequately addressed

specifict individual basis.

To reiterate briefly set

whether a specific in violation of

subsection. {a) a~d, ,,(d)'ti' r,qu~res an etvaluatio~, of an

situationt with particular. emphasis on that specific

responsibilities, policy-making authority, conduct

negotiations. a~ we have previously

these two provisions.

Furthermore. ' we find,. nothing...'~n the record indicating that
.

participated in n~gotiation8 between the town and lodge No. 22.
'. ., , ,

sucht .the p~ovi8ion8,co~tained in § ,36-14-5(f) have simply not been

implicated. Consequently, we are not persuaded that this question is

of sufficient general applicability that it should

in the tenor of a general advisory opinion by the connission.
..

reAdvigo~v'O1)iniont.g t.h8gov~rno~. ~12 A~2d at 18 ("any

'~regu~ation8. ,'Janc1!id8e~.~oq8.'.rend8r~d by t"he coomi8sion

judicial review").

Altho,ugh constitutional

as members local police

wisdom of that policy and

I
L I
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creates actual

.In a ,companion case. Frlternl1.0rdero~Police. Westerly LodaeNo.

lOv.Towngf WestetlI. No. 94-358-M.P.(R.I.. filed Jurte 22. 1995). we

the interest

that exclude the chiefs of police as
,

officers.. That case is not in conflict with

held

waive or exclude membership of top

all issues by

panel of interest

resolved' one of the issues by.
chief

that the parties would

their authority.

..

a

i !
"'"""~
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IV
DO :51.;28-9.2-3 .--AND 28-9.2-5 VIOLATE THE TOWN OF
LINCOLN I S RIGHT TO SELF-GOVERNMENT AS GUARANTEED BY

ARTICLE 13, SECTIONS 1, 2., AND 4 OF. THE .RHODE ISLAND
CONSTITUTION? .

Lincoln next contends that the Policemen's Arbitration Act

interferes with its right to self-government as guaranteed by article

, .

13, sections 1, 2, and 4, of the Rhode Island Constitution. The town

specifically avers that by forcing them to include Strain in lodge No.

22, the Policemen's Arbitration Act impermissibly requires the town to
.'.,~,...I. '.' ,.~~, ,".

rewrite article IX of its charter, :"hich sets forth-the chief of

police's duties and responsibilities, to avoid resulting ethical and

managerial proble~.

Traditionally the cities and towns of Rhode Island "were held to be

creatures of Legislaturethe having inherent right 8.1£-no to

government but deriving all of their authority from theand power

Legislature." LInch v. Kina, 120 R.I. 868, 876, 391 A.2d 117,
: . : ~;. I.

(1978) (citing Cltxof ProvidAncA Vc Moulton, 52 R.I. 236, 246, 160 A.

122

75, 79 (1932». The ratification of the twenty-eighth amendment to the

Rhode Island Constitution, which readopted in itswas entirety. as

Crticle 13 in November of 1986 by the Rhode Island electorate, altered

this view granting every city and
;j,"t~.1,.,:i'.:+"I;'" t'."""'" .,' "'"
respe~t to local concem8. However. none of the grants of authority in

town the right ~o legislate with

article u "has inhibitingan effect the General A88embly'son

overriding power to legislate even on lo~Al mat~@[& a8 long 88 it does

so in a general act applicable to all cities and town. alike and does

not affect the form of government of any city or town. II (Emphasis

15



2.53ge

added.)
.

Citx of Cranston v. Hall. 116 a.l~ 183. 186. 354 A.2d 415. 417

(1976); J..U R.I. Canst. art. 13, sec. 4.

With these principles in mind, are of the opinionwe that the

Policemen's Arbitration Act does violatenot Lincoln's right to

self.soyernmeqt. The", act, byit8 own, terms, applies uniformly,
,'c'tl !.l111 '!".l!j~I't!, 'I~ I""tj!p~. ',I,I1! ;" .

requiring the inclueion of every city and town's chief of police in
.!'lr!.!~'~~P{JI.c)':j.,I/;:.1~{;!i;)lj;"lr:""i!;..I.('!li,I".

t,hat lDunicipalit1'. local police barcaininc' unit. S.c.a Iill, 116 R. I.
1"r:l"!:;j""j~.Jt!.,'! ,Iir,', ',"c , ..

~t 186, '354 A. 2.4' ~t 411 (cri~ical fact ire that the legislation applies

equally, to al~ cities and towns); R.I. Const. art. 13, sec. 4.
fYfl". \fjltt!.I', ;'1"'11;1\1"" !,.t.., i, I'" '1 ' ,

,

Further1DOre, even if the town were forced to rewrite article IX of its

Home ~ule Char~er, wJ1ich is dubious given our dispo.ition of the seven
foCI \iI~ l)j"rf tnt.I'. ';/';.)"1 -.i,r'fIH J(I "..,. ,. "

.
c~rtifiec~ q~estion8 -in, the in8tant caee, such a revi8ion would not. ., l ~ ,) ,. ; .. . ' "'1' I.. r. I . , .. ., .. .. , ., . ".. . ,

i.i\~pa~I~,:t1th~:J,..~~8~C "fo~j'l~t~",~t~~~~8: 1~f ,,~incol~'8 government., W
article ,13, section 4. UI: &1.G Iall, 116 R.I. at 186,354 A.2d at 417.'\ I r '" i, . : I ,.t'. ." , ! .. .

~ \"..' '; ,\ ...' ., !

no.t ,only, for the residents of the appointina coaaunity.", :,.i 111 ;' , ..." ". ;', "., /.. . ,
,

120 R.I. at

876-77, 391 A.2d at 122... , Therefore. given the Policemen's Arbitration

Act IS uniform ap~lica.tion.. ita ne.lilibl~ impact on LincQ.lnls form of

governm~nt and .,the statewide collective importanp:e of municipal police

officers, we hold that the act a. ,applied to Lincoln doe. not violate
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the to~18 .rilh~ to ,8elf-lovernment a8 luaranteed by the Rhode Island

Constitution.

V
IS THE STATUTORY DEFINITION OF THE TERM "POLICEMEN" SO
AS TO. INCLUDE THE CHIEF OF POLICE VOID AND
UNENFORCEABLE AS AN OVERBROAD DELEGATION OF AUtHORITY
IN VIOLATION OF CONSTITUTIONAL MANDATES?

Arbitration byLincoln that the Policemen', Act,next avers

participation of chief. of police in local policetheallowing

bargaining ~it.,implicitly authorized the Rho4e I.land State Labor
j I; , .1 :( "', i " 1.'; ;.' .

Relation. Board (RISLR.B) to certify that a chief and hi8 8ubordinate

officer, conatitute an "appropriate unit for the purposes of collective

1956 (1986 Reenactment) 5 28-7-14.bargainins," pursuant to G.L. So

&1G '_28-7-15. The town complains that thi8 implicit del_Bation to

the a-ISLaD vio~a~es the people of Lincoln's richt to structure their
.

au R.I. Con. to. art. 13, 8ec. 4.local I~vernment.

However. we are of the opinion that there ha. been no delegation by

By enacting:the General A88embly to the RIS~ in the in8tant case.

.pecificallyhasArbitration Act, thethe Police.n'a Lesislature

in local policepolice the right to participate

included inchief beAny who mustchoose.80

certifie8. .sochiefs froll bargaining unit it ulti_telyany

policecertification of55 28-9.2-3 and 28-9.2.-5. Indeed, the a

bargaining unit, a8 it pertain. to the inclusion of a chief of police,

General AaaeJDbly'ai. ..rely a perfUQ~tory execution of the express

directivee.

17



However, even if there had been a delegation by the Legislature to

So Lvnchv. KinK, 12.0 R.I. 868. 391the RISLU it would be proper.

(1978).117 that the ia not 8saertincWe note town that the

delegationalleged the R.ISLR.B i. void because ofto insufficient

standards by which to CUi de the board in the exercise of its,delegated
, '.,' ".. .'

SAA ThomR8on~. Town of Ea8t Gr~~ica. 511 A.2d 837,842 (R.Ipower.

986) ("any unconditional delel'ation of the General Assembly's

i. uncon8titptional and void"). Rather, Lincoln'slelialative pover

argument i. e..entia11y a reca.tiDa of it. previoU8 complaint that the

.~"jJ"4.fl(...""~",'t;lf4.,,,j}J,':I,,;,"r.;.' ,
General Aa.embly bu imperai..ibly intruded on the town'. right to
~ ;." ,\ r '~.r; { ,"" '" i ", "! ."

.elf-gov'ra88Dt, albeit throu8h an alleged delegation of power to the
of (,.,",... ... I '" f' .-; '\ i " ; : .. i' ,; ,

B.ISLU.."'.8.u B..'I. Con.t. art. 13, .ec.. 1, 2. and 4. A. we have

previously beld:' in thil opiuioD~
1, : I ~" h 1

Police~!--Arbitration ,Act did !,not' violate the town's rilht to .el£-
'.,fn"'11".,-,i!, '.". ""'ri'!'

10Vem8nt,a~ ~rant8ed,~y'aE'ticle 13.,
!t:,jl"~!,;, "~.\ i"",,"':;1T}'j' -

a, delecation of power to the RI8L11, luch a delelation would not
",rJ":~"l:"""I!';' ""...:r!Jl ",ti ."A,
violate the town'l ~ilht to lelf-SoYera8eQt as the board ha. been duly
~:" t '~'I I. ". .! ", ""1-' ,~ " I I,;" !, -.1

ve.ted with lecillative pow,rthat i. not in conflict with article 13.
" I .. I .. 1 - I ' .. ... . ~ :"'" "i" 4(1 / 'Iff' "'.-'

Lincoln allo contend.

the L.li81atur~" enactment of the

Therefore, even if there were

, 'O"" 'r " '

that the allesed delesation to the RISLRB

intrude. into the c~titut1onal mandate. of the commi..ion. Bowever,
c' ': ,,1' II I '." , ',. ;

a. we ba~ already held in thi. opinion, there ha. been no delegation

intothe RISLU. A8 lucb, the IISLRB has intruded theto not

constitutional mandates of the commi8sion

VI
DOES THE LEGISLATIVE DEFINITION OF THE TERM
"POLICEMEN" BY THE GENERAL ASSEMBLY, AS APPLIED,
VIOLATE THE "SEPARA'1'ION OF POWERS" DOCTRINE '1'0 mE
EXTENT THAT THE RHODE ISLAND ETHICS CO~ISSION IS OR

- 18
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MAY BE VESTED WITH THE SOLE 'CONSTITUTIONAL AUTHORITY
I'

TO PROMULGATE' itA CODE OF ETHICS INCLUDING * * *
PROVISIONS ON CONFLtCTS OF INTEREST * * *t USE OF
POSITION i [AND]"'~ CONTRACTS WITH 'GOVERNMENT' :AGENCIES"

PURSUANT TO ARTICLE 3. SECTION 8, OF THE RHODE ISLAND
CONSTITUTION?

Lincoln next that theavers General Assembly's definition of

the doctrine of .eparat"ion of powers by intrudinl in'to the coillDi'8.iutt'i

express constitutional authority to promulgate ethicsan

Specifically, the to'tn 'pointa' out inthat' advisory. No. 9. the
comission found that the inclusion of chief ofa police in a

collective-bargaining unit for local police officers violated the Rhode

Island Code of Ethics. Lincoln complains that the Legislature has now

usurped -the commi8sion's power in violation of the separation-of-powers

doctrine because' 'the Ge'neral' 'Assembly may not e~ct ethics laws

conflict': with' ethic. rules and decisions rendered by the colIIDission.

0

Sa In ore Advi80rv"' Ooinion to the GovArngr;, 612 A.2d at 19.

!n Inr,e Advi~nrv Onininntn th@ Gnv,ernn~. we recently had occaaion

to add~ess the impact t~t ~atification of the ethics amendment has had

onr the powers and responsibilitie8 of the branches of Rhode Island

government, particularly with respect to the General Assembly. We held

that this ""'ttdmentmer.l~ .bitted the legislative power ,regarding

ethics away from the General Assembly. It did not, however, dive8t the

General Assembly of ita 'whole' legislative power'or the power to enact

ethic. laws that innot conflict.are with those enacted by the

CORl11iss ion ." 619 A.2d at 19. Likewise, nothing in the amendment
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divested the General Assembly,of powers necessary to its functioninlo

ld... We also reaffirmed that "any rules, regulations, and decisions
.f

rendered by the conai..ion are subject to judicial review pursuant to

this c~ur;~I;s ,power, t9.,t,re~ie'f. que8tions of law a8 provided in article

lO"".I!s'..c;~io~).+,2 i,[q~~ the, Rhode Island Constitution] .11 619 A.2d at 18

~~t,~,~!'.'~~iiPfi~~fp~,s:in,mindt we ,turn to address the town,'s contention.

As ~~ t,~h,ve \ previQu81y held in this opinion, adviso'fY No. 9

§ 36-14-5(8), (d).misinterpreted (f)and in reaching ita sweeping

concl~s~on ;t~t no chief of poliee, ,regardles8 of his or her peculiar

become ofcircumst;ancest a member the localcan police officers'

bargaining unit. Therefore, because advisory No. 9 misconstrued the

et~fc8. code to reach its conclusion, the doctrine of separation of

P_9,W~~s v~a8 ~~ly not been, implicated in the instant case as there has

conflict the General Assembly'sbetween ofbe.~; x.~9 enactment

55 28-9.2-3 and 28-9.2-5.. theand colIIDi88~on'8 constitutional

p,~rog~ti7fe. . Inre AdvilOaORLnian t-q t-~eao:!.~or. 612 A.2d at 19.

t:,;(il",(',J' "',:,; ',i"".,VII "I
IF THE CHIEF IS DEEMED NOT TO BE A PROPER MEMBER 0'

.'~Ul~; ,THEigBARGAtNIN~:~U1'fI~.r .WOU~ ;ANY I Bf.N!FITS NEGOTIATED BY
. THE UNION FOR ITS MEMBERS PRIOR TO THE RENDERING OF
',r~: ",:; THIS,~COPRt.S!,DEC.~SIONiACCRUI TOfol,THE,.CHIEF OR ,WOULD HIS. EXCLUS10N APPLY RETROACTIVELY' TO' THE CONTRACT TERM

, ',," COt-l1ENq,ING ON JULY J.. 19931
. .

"Ii f G!yen!,.oUF.. dilpo.i,t;Lqn '0(, the previous.' certified question.'. we need

not" ~.~acb ~bi~lque.tion.,

Cop,eq\1ently, we an.wer, que.tions ,,1 throuah 6 in the nelative,., In

vie~11.of.,our analysis we do not reach question 7.

Justice Bourcier did not participate.
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